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New Office of the Public
Guardian launched as
Mental Capacity Act
comes Into force

Welcome to reaching out from the
Office of the Public Guardian.

The new organisation is launched
as a result of the Mental Capacity
Act 2005. The Act is welcome
legislation which places the
person who lacks capacity at the
heart of decision-making, ensuring
that decisions made for them

are in their best interests. The

Act impacts on the lives of many
people. About 2 million people in
England and Wales lack mental
capacity to make some, or all,
decisions for themselves. They are
looked after by around 6 million
carers — either family members

or professionals. This legislation
touches the lives of all those
people.

As Receivers, you will already be
familiar with supporting the clients
in line with previous regulations.

In this special edition of Reaching
Out, we look at what the new
legislation means for Deputies, as
you are now known, and some of
the changes which should be of
benefit to you.

Greater powers for most
Deputies

Tailored OPG approach to
monitoring Deputies

Making applications to the
new Court of Protection

And by way of background, we
also take an in-depth look at
the legislation, the new services
created, and at the roles of

the OPG and the new Court of
Protection.
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| am writing to you for the first time
in my capacity as Public Guardian.

| know that your role, as a
Receiver was at times a difficult
one and the changes taking place
with the phased introduction of
the Mental Capacity Act, may have
added to your concerns. However,
now that the Act has been fully
implemented and the new Office
of the Public Guardian (OPG)

and the Court of Protection are
operational, | believe you will find
us more responsive in supporting
you in your new role as a Deputy.

The Mental Capacity Act and

the Code of Practice provides

a framework to act in the best
interests of those you care for, by
placing them at the centre of all
decision making. Our role as the
OPG is to protect, support and
empower those who need or use
our services.

As the first Public Guardian

| am proud to lead our new
organisation, and | am personally
committed to providing a service
to you underpinned by our values:

Accessible

Straightforward

Professional

Progressive

People Orientated

Diverse.
We are determined to live up to
these values and continue to build
upon the significant improvements

we have made to our service
delivery.

As the OPG we will be working
with you in a different way. We will

promote and advise on the Code
of Practice, work with you with
minimal intervention, stepping in to
protect and assist when required,
but mostly you will find us less
intrusive, allowing you the freedom
to continue your role without the
need for repeat referrals to the
Court.

| would also like to take this
opportunity to encourage you to
consider your own situation. Loss
of capacity could happen to any
of us at any time, and you will
know from personal experience
the importance of appointing
someone you trust to act in your
best interests if you were unable
to do so. Taking out a Lasting
Power of Attorney (LPA) will enable
you to plan ahead and express
preferences about your finances
and for the first time your health
and welfare. An LPA will allow you
to choose someone you trust to
make decisions on your behalf
should you be unable to make
those decisions yourself in the
future.

You will find a full range of
guidance and booklets to help
you on our new OPG website,

, or
you can speak to a member of
our Customer Contact Centre by
calling 0845 330 2900 (at local
rate). For your ease of reference,
a CD containing OPG forms and
guidance accompanies this edition
of Reaching Out.

Finally, | would like to end

by sharing with you the five
principles of the Mental Capacity
Act.

1. A person must be assumed
to have capacity unless it is
established that they lack
capacity.

2. A person is not to be
treated as unable to make
a decision unless all
practicable steps to help
them to do so have been
taken without success.

3. A person is not to be
treated as unable to make
a decision merely because
they make an unwise
decision.

4. An act done, or decision
made, under this Act for
or on behalf of a person,
who lacks capacity must be
done, or made, in their best
interests.

5. Before the act is done
or the decision is made,
regard must be had to
whether the purpose for
which it is needed can be
as effectively achieved in a
way that is less restrictive
of the person’s rights and
freedom of action.

As Deputies, | know that you

will already be following these
principles everyday as you
support the person who lacks
capacity. It is pleasing now to see
them being given a legal footing
with the introduction of the new
legislation.
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Changes for Deputies

There have been some common
questions which were asked
following these communications.
We have listed these here, with
answers, for the benefit of all
Deputies.

From October 2007 Receivers
will be known as Deputies,

but they will retain powers and
responsibilities that were granted
to them under any existing order.

Over the last six months, we have
been reviewing all Receiver cases
and issuing new Orders which
better suit the circumstances of
each case and give powers similar
to those which Deputies appointed
after October 2007 will have. We
call this process transition.

There are two types of
transition orders:

Extended General Order: Under
this order, the Deputy has access
to all of the client’s assets.

Restricted General Order: Under
this order, the Deputy has access
to a specified annual sum.

Yes. The Extended General Order
gives you much wider powers,
including unrestricted access to
funds to meet the client’s care
and day-to-day living costs.
Understandably some of you have
been cautious over these extra
powers and have been calling
OPG staff for reassurance that
you can access funds without
authority. You will be encouraged
to know that the new Orders were
issued following full consideration
of the circumstances of the case,
and you can be confident in
utilising the greater authority over
funds that has been given to you.
The intention behind the Extended
General Order is that there should
be little need for you to contact
the OPG.

From 1 October, if a decision
needs to be taken that is not
covered in your Order — for
example, you may need access to
funds to make a gift on behalf of
the client — you will need to apply
to the Court of Protection. The
regulatory role of the OPG means
that it will not be making these
decisions, as may have happened
in the past with the PGO.

There is a formal process for
applying to the Court. Richard
Brook’s letter to you of 19
September, and enclosures

explained this process. For
decisions such as statutory wills
or making large gifts for tax
planning purposes, you will need
to complete a COP1 Application
Form. You will also need to

send in supporting evidence

as highlighted on the form and
guidance notes. A fee of £400 is
payable for COP1 applications.

Decisions covering matters for

the client’s day-to-day needs and
living costs, will in most cases, be
covered by the Order. If this is not
the case, you should use the COP9
form for these decisions — there are
no costs attached to this until June
2008. Once the Court has dealt
with the COP9 application, it will
also consider extending the terms
of your Order to avoid you having
to make further similar applications.

A CD containing forms and
guidance is enclosed with this
newsletter.

Existing Receivers will not
automatically inherit these powers
or any new responsibilities. These
types of Order will only be issued
where the Court is convinced
there is no other way in which

the decision(s) can be made and
where it is in the client’s best
interests to make such an order.

The Mental Capacity Act 2005
creates statutory provisions to
empower and protect vulnerable
people who lack the mental
capacity to make their own
decisions.



Issued on 23 April 2007, the Code
of Practice provides guidance on
how the provisions of the Act will
work on a daily basis for those
caring for, or working with, people
lacking mental capacity.

The Code is important for
professionals — such as doctors
and social workers — but family,
friends, and unpaid carers will also
find it helpful. While certain groups
of people are legally required to
have regard to the Code when
acting or making decisions on
behalf of people lacking capacity,
those who are not legally required
to have regard to the Code are still
encouraged to use it as a good
practice guide.

The Code incorporates good
practice and case studies, and
demonstrates how the principles
of the Act can be applied flexibly
in particular circumstances.

All Deputies and Attorneys have a
duty to have regard to the Code,
which will assist and guide them
on a whole range of subjects.

The Code can be downloaded free
of charge from the OPG website at

Copies of the Code of Practice
can also be purchased from

The Stationery Office at a cost
of £15.00. You can order a copy
on-line at or
telephone 0870 242 2345 and
quote ISBN 9780117037465.

The Code is also available in Welsh.

That depends on the terms of your
Order, and the supervision regime
to which you are assigned, but you
will probably still need to complete
and send in some form of report

Yes, the form will change to
comply with the requirements

of the new Act. There will be
more of a focus on the decisions
you have made on behalf of the
person lacking capacity, and how
you have made these decisions.
In most cases the financial
information you are required to
supply will be less detailed, and

the form will be shorter and easier
to complete. In more complex
cases we will require more
detailed information.

Not necessarily. The Lord
Chancellor’s Visitor service is
currently being reviewed due

to changes associated with the
implementation of the Mental
Capacity Act and the changed

role of the Public Guardian. The
service will in future concentrate on
visits where there is an identified
need for support, guidance or
information, or there is a need to
ensure that a specific direction has
been carried out. This means that
in future some Deputies will not be
visited and some will receive more
than one visit.

A further enhancement to the
service is that in future the OPG
caseworkers will liaise directly

with the Visitor, working within
geographical boundaries, which will
also help improve the caseworker’s
understanding of local issues.

Not all the changes will be
implemented immediately, but we
are working with all our Visitors to
ensure that Deputies and clients
continue to be well supported and
properly regulated until the new
service is fully operational.

From 1 October, calls to the OPG
will be handled by the new OPG
Customer Contact Centre (0845
330 2900). Most enquiries will

be dealt with by Contact Centre
staff who will have access to
case records. Some cases which
require more involvement with
the OPG may be assigned a
caseworker, or a specific team,
and you will be notified if this
applies to your case.



The Public
Guardian
Board

The Board has been
operating in shadow form
since June and will take on
its full statutory role on 1
October. Board members
have been appointed for a
period of up to four years,
and Regulations covering the
selection of the Chair, the
tenure of office of members,
and the procedure of

the Board were laid in
Parliament on 21 June 2007.

The Board members are:
Rosie Varley OBE (Chair)
Lionel Joyce OBE
Suzanne McCarthy
Maurice Rumbold
Deep Sagar
Sue Whittaker

Her Honour Judge
Hazel Marshall QC

The new structure is detailed here,
as well as information on how we
intend to deal with cases where
old fees apply up to 30 September
and new fees are payable from 1
October.

Enduring Power of Attorney
(EPA) registration fee — £120:
payable upon making an
application for registration.

Lasting Power of Attorney (LPA)
registration fee — £150: there are
two types of LPAs — “Property
and Affairs LPAs” and “Personal
Welfare LPAs” — each with a
separate registration fee payable
on making an application for
registration.

Appointment of Deputy fee

— £125: this is a one-off payment
for including the Deputy’s details
on a register and carrying out

a risk assessment to determine
the appropriate supervision
regime - this latter process is
explained in more detail on page
9 of this newsletter.

Application to search the
registers fee — £25: covers a
search of three OPG registers
— for registered LPAs, EPAs
and Court Orders appointing
Deputies.

Deputy Supervision fees: there
are three levels of supervision
regime and each attracts a
different annual fee, payable in
arrears on 31 March each year.

Type | (highest) — £800 p.a.
Type Il (lower) — £175 p.a.
Type lll (minimal) - £ 0 p.a.

Each case will be reviewed
regularly and the level of
supervision allocated may change
at any time as circumstances
change. If a case falls under two or
more supervision regimes in one
year the fee will be calculated on

a pro-rata basis and details will be
shown on the annual fee invoice.

Application fee — £400: payable
on making an application to
start Court proceedings or

on making an application for
permission to start proceedings.

Appeal fee £400: payable on
filing an appellants notice
appealing a Court decision or
seeking permission to appeal a
Court decision.

Hearing fee — £500: payable
where the Court has held a
hearing to decide the application
and has made a final order,
declaration or decision.

Copy of document fee — £5.

Copy of certified document fee
- £25.

Court of Protection

All applications received by the
Court before 1st October 2007

will be charged the fees in force

at that time even though the case
will take place after 1st October
2007. If subsequently an attended
hearing is required a hearing fee of
£500 will be charged.



Where a hearing is listed before 1
October but heard after this date,
there will be no fee.

Public Guardianship Office

Administration fees are normally
payable annually in arrears on

31st March. As this fee will cease
to exist after 30th September

2007 the fee for the year to 30th
September 2007 becomes due and
payable on 30th September 2007.

All other fees due up to and
including 30th September 2007
will be payable as under the
current arrangements.

Appointment of Deputy fee

All Receivers will automatically
become Deputies on 1st October
2007. On or after this date the
Public Guardian will carry out a
risk-assessment to determine the
supervision regime (see page 9
for details) that should be applied
to the case under the new Mental
Capacity Act legislation. Once the
assessment has been completed
the Deputy will be notified of the
outcome of the risk assessment
and entered on a register. The
Deputy will then be invoiced for an

Appointment of Deputy fee of £125.

Supervision fee

On 1st October 2007 all current
Receivers will be assigned to

a Type Il (Lower) supervision
regime. Once the Public

Guardian has carried out a risk-
assessment some Deputies will

be transferred to more appropriate
supervision regime based on the
circumstances of the case. The
Supervision fee is chargeable
annually in arrears and the fee
charged on 31st March 2008 will
be calculated on a pro-rate basis
if the Deputy has been subject to
more than one supervision regime.

Fees exemptions and remissions
will be available for qualifying
persons.

Guidance on fees, exemptions
and remissions is available on
the OPG website,

Paying fees by direct debit

Your direct debit instruction
continues to be valid and you
need take no further action. If you
are not currently paying by direct
debit, we will be giving you the
opportunity to do so in the coming
months.

Investments

For those of you who
have brokers advising
you about investments,
this means that our staff
will not, for example,

be able to authorise

the appointment of
investment advisers or
agree to the release of
client’s funds. These
actions will need to

be undertaken by the
Deputy where the terms
of the Order allow, or
an application will need
to be submitted by the
Deputy to the Court of
Protection.

In addition, investment
advisers will not have to
report to the OPG direct
about the performance of
investments but the OPG
may ask to see valuations
and performance reports
they send to you, as part
of the annual report or
account.

The OPG has written to
all investment advisers
to inform them of these
changes.



It emphasises the importance of
taking all possible steps to help
someone make certain decisions,
before concluding that they lack
the capacity to do so. It also
emphasises the importance that
each decision made or act done
on behalf of a person who lacks
capacity must be the option that
is the least restrictive of their basic
rights and freedoms.

The Act provides protection for
carers and professionals working
with people who lack capacity,
who comply with its provisions. It
sets out new options for people
who want to plan ahead, enabling
them to appoint someone they
trust to make decisions if they
should lack capacity at some time
in the future. It also clearly sets
out the law on advance decisions
to refuse treatment.

The Act gives further protection to
vulnerable people by introducing
a new criminal offence for those
who ill-treat or wilfully neglect
someone who lacks capacity.

A new position of Public Guardian
has been created, supported by
an Office of the Public Guardian
(OPG).

The creation of a statutory role of
Public Guardian means that for the
first time there is an office holder
with specific statutory powers

and duties to supervise and

regulate those appointed to make
decisions on behalf of those who
cannot do so themselves.

The OPG is responsible for:

The provision of administrative
support to the Public Guardian

Establishing and maintaining
a register of Lasting Powers of
Attorney (LPA)

Establishing and maintaining a
register of Enduring Powers of
Attorney (EPA)

Establishing and maintaining a
register of Orders appointing
Deputies

Supervising Deputies appointed
by the Court of Protection
Maintaining and ensuring
compliance with the Code of
Practice by Deputies

The OPG’s Customer Contact
Centre is the first point of contact
for any issues relating to mental
capacity, LPAs, Deputyships and
the Code of Practice.

The new law also establishes a
new Court of Protection to deal
with all aspects of the Act. The
Court has the power to decide if
someone lacks mental capacity
and, if they do, to decide an
appropriate course of action to
deal with that person’s property
and affairs, and personal welfare.
The Court of Protection is a
superior court of record and has a
judiciary led by the Senior Judge
and includes District Judges.

It has the same powers, rights,
privileges and authority as the
High Court.

The relationship between the
Court of Protection and the Office
of the Public Guardian is different
from that between the previous

Court and the Public Guardianship
Office.

The Court will remain based at
Archway but to ensure greater
accessibility, it will also have
judges in the regions nominated
to undertake Court of Protection
work.

The new Court will be the final
authority for matters relating

to mental capacity and has the
ability to appoint Deputies, which
replace and extend the previous
system of Receivership. Deputies
will be able to make decisions on
welfare, healthcare and financial
matters, as determined by the
Court. However, Deputies will only
be appointed if the Court cannot
make a one-off decision to resolve
the issues.

In most cases relating to personal
welfare matters the core principles
of the Act will be enough to help
people to take action or make
decisions in the best interests of
someone who lacks capacity to
make decisions about their own
care or treatment, or finding ways
of settling disagreements about
such actions or decisions. But of
course there will be circumstances
where an application to the Court
is required. These will be when
there are disagreements that
cannot be resolved, complex or
difficult matters, or when ongoing
decisions are needed about the
personal welfare of the person
who lacks capacity to make
decisions for themselves.



The Act also provides the Court
with powers to make a declaration
on whether a person has the
capacity to make a particular
decision, or whether a particular
course of action is lawful or not.
Most of these decisions will be
decided informally without the
need to come to Court, but when
there are disagreements between
medical experts, family disputes
or whether there are doubts about
whether a course of action such
as medical treatment is in the
person’s best interests, then a
Court decision may be necessary.

Whenever it makes an Order, the
Court must apply the statutory
principles and follow the best
interests checklist set out within
the Act. The Court is required to
always make the least restrictive
order possible and must consider
making the decision itself instead
of appointing a Deputy decision
maker and when appointing a
Deputy, limiting the extent of their
powers and the length of their
appointment as far as possible.

The Court has its own dedicated
administrative staff with
responsibility for processing
applications to the Court, listing
cases for hearing, issuing Orders
and liaising with regional centres
and the High Court, and preparing
case files where cases are to be
heard other than at Archway.

Where an attended hearing is
required it will be held at the most
convenient regional centre (there
are 6 across England and Wales)
taking into account ease of access
and available timescales, although
administrative work and record
keeping will be through the Court’s
central registry at Archway.

The Court can call for evidence
it requires to hear a case and
applicants to the Court will be
able to file evidence with their

application. It has the power to
send Court of Protection Visitors
to interview applicants, parties
and persons who are subject to
a case before it, and ask them to
make a report to the Court.

Unlike Receivers, Deputies will be
appointed under the principles

of the Act, which will mean some
major differences. The assumption
of capacity in the Act means that
any decisions should only be
made where the client is unable to
make them themselves and that
any act done or decision made on
someone else’s behalf must be
done in their best interests. Any
assessments of capacity are also
to be done on a specific decision
basis only. This is a big step away
from the previous approach.

Deputies will only be appointed
where there are a number of
ongoing or complex decisions to
be made on the client’s behalf.
The concept of appointing
decision makers for personal
welfare matters is another new
area. It is expected that personal
welfare Deputyships will make up
only a small minority of the overall
decision makers appointed by
the new Court. When the Court
appoints a Deputy to manage
someone’s affairs, the Public
Guardian will have a monitoring
role to help ensure the Deputy
acts within the scope of the
powers given and acts in the best
interests of the person in respect
of whom they are appointed.

The OPG will supervise Deputies
appointed by the Court and also
provide information to help the
Court make decisions. It will
provide safeguards for clients

and assess and manage risks. A
specialist supervision team will
carry out an initial assessment and
allocate Deputies to a supervision
regime. This regime is intended to

enable OPG monitoring activities
to be set at a level that is suited to
the circumstances of each case.

When the Court does appoint

a Deputy, because there are
ongoing requirements for
decisions to be made, the Deputy
could be appointed to make
decisions about personal welfare,
or financial affairs or both. But the
court will only usually appoint a
Deputy for personal welfare in the
most difficult of cases and where
there is no other way of making
decisions. This may be the case
when there is a history of family
disputes or where the person is at
risk of serious harm.

When it comes to purely financial
matters, the court will appoint a
Deputy in similar circumstances
to how it would have appointed a
Receiver in the past.

A Lasting Power of Attorney (LPA)
is a legal document, which allows
a person (a Donor) to appoint
someone they trust (an Attorney)
to make decisions about their
health and welfare or property
and affairs when they are not able
to do so themselves or they just
don’t want to. There are two types
of LPA:

Personal Welfare LPA - this allows
the Attorney to make decisions



regarding the Donor’s personal
healthcare and welfare. Personal
welfare decisions can only be
made by the Attorney when the
Donor lacks the capacity to make
them for him/herself; for example,
if they are ill, unconscious

or because of the onset of a
condition such as dementia.

Property and Affairs LPA - this
allows the Attorney to make
decisions regarding the Donor’s
property and financial affairs.

A property and affairs Attorney
can be appointed to manage the
Donor’s finances and property
whilst he/she still has capacity, or
in advance of a time when he/she
may not have the capacity to
make the decisions. For example,
it may be easier for the Donor

to give someone the power to
carry out tasks such as paying
their bills or collecting benefits or
other income. The LPA must be
registered with the OPG before it
can be used. Any restrictions or
conditions specified on the LPA
form will have to be adhered to,
and the Attorney must always act
in the Donor’s best interests.

You, or people you know, may
wish to consider making an LPA.

The Code of Practice is statutory
guidance and contains information
to help explain, in a practical way,
how the Mental Capacity Act will
work. Certain people, including
paid carers, professionals and
Deputies have a duty to have
regard to the Code. It is a vital tool
for all people who are involved

in caring for people who lack
capacity.

More information on the Code

of Practice, forms to make a
Lasting Power of Attorney and
the Mental Capacity Act are on
the CD enclosed and can also be
obtained from the OPG website.

the complexity and value
of the estate of the person
who lacks capacity

the relationship and
amount of contact
between the Deputy
and the person lacking
capacity

the type of decisions you
have been asked to make

your experience or past
record as a Deputy/
Receiver

support provided to the
person lacking capacity
by family, friends, or
professionals

With these factors in mind,
each case will fall into one
of three supervision regime

types:

Type | (highest supervision)
cases will be closely managed
by the OPG. Monitoring
could involve at least one visit
from a Court of Protection
Visitor, checking of annual
reports and the potential for
other contacts with the OPG.

Type |l (lower supervision),
which we anticipate will
apply for most cases, may
involve an annual return to
the OPG but where proactive
supervision by the OPG will
otherwise be minimal.

Type Il (minimal supervision)
will be allocated to property
and affairs cases where
assets are below £16,000 and
there are no factors which
suggest regular intervention
by the OPG.

To comply with the
requirements of the Act,

on 1 October all Deputies

will be assigned to Type I
supervision. Then, between
October 2007 and March
2008, the OPG will review
each case to determine
whether the case should
remain as Type Il or whether
it falls within one of the

other regimes. The OPG

will then write to Deputies to
explain what the allocated
supervision regime means for
them, and what contact and
support they can expect from
the OPG.

The fees relating to the
different supervision types
are shown on Page 5 of

this newsletter. Further
information about supervision
is also available on our
website
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New OPG
website

The Office of the Public
Guardian website
www.publicguardian.gov.uk
is now live. The new site has
been designed to be
accessible and usable,
ensuring that it engages
Visitors and clearly and
logically communicates
information on the Act and
the services of the OPG.

The site is bold, vivid and
intuitive in design, and users
will find the journey around
the site quick and practical.

Some key features to look

out for on the new OPG

website:

¢ A new search facility,

¢ Easy to navigate pages,
which have been
designed to conform to
the AAA accessibility
rating.

¢ All forms and guidance,
as well as the Code of
Practice, available to
download

* New application packs

10

legalupdate

NHS Continuing Healthcare and
NHS-Funded Nursing Care

This item is to keep Deputies up to date with the latest
developments in connection with NHS Continuing
Healthcare and NHS-funded Nursing Care.

People who are eligible for NHS
Continuing Healthcare are
entitled to a complete package
of care, including the costs

of accommodation (usually in
residential care), fully funded

by the NHS. The Spring 2006
issue of Reaching Out dealt

with the Grogan case (where the
judge overturned the decision

of a Primary Care Trust that Mrs
Grogan was not eligible for full
funding), and referred to the
interim guidance issued to health
authorities by the Department of
Health pending the publication

of a new national framework.
Following a consultation, that
framework has now been
published. Before summarising
the new framework, it may be
helpful to remind readers that
there are several items on our
website on the topic of NHS
Continuing Healthcare, which
has been the subject of a number
of reports by the Health Service
Ombudsman. Since the last issue
of Reaching Out there has been
a further Ombudsman’s report,
entitled “Retrospective Continuing
Care Funding and Redress”. This
deals with how compensation
should be worked out when a

person has been wrongly denied
funding, and further details can be
found on our website in an item
dated March 2007.

People in care homes who are
not eligible for NHS Continuing
Healthcare may be entitled to
NHS-funded Nursing Care.
Before 1 October 2007 the amount
of the contribution depended (in
England) on whether they were
assessed as having high, medium
or low nursing care needs.

From April to October 2007 the
payments were £139, £87 or £40.
In Wales the system is different,
involving a flat rate contribution
instead of a banding system.

The big difference between NHS
Continuing Healthcare and NHS-
funded Nursing Care is that only
the former covers accommodation
costs. One major problem with
the banding system was that the
distinction between eligibility for
a contribution in the high band
and eligibility for fully funded
NHS Continuing Healthcare was
unclear. This is one of the major
issues addressed in the new
framework, which covers both
types of funding.



Only a summary can be given
here, but the full report can be
found in the publications section
of the Department of Health
website . The
implementation date is 1 October
2007. The framework sets out
the process for deciding whether
someone is eligible for NHS
Continuing Healthcare or NHS-
funded Nursing Care. The main
points are as follows:

There will be a single national
approach to deciding eligibility,
instead of each local health
authority having its own rules.
This will ensure consistency,
so that people with similar
health needs receive the same
funding regardless of where
they live. Primary Care Trusts
(PCTs) are to make sure that
their processes for assessment
comply with the national
framework.

People whose primary need is
a health need are eligible for
NHS Continuing Healthcare.

In order to decide whether
someone has a “primary
health need”, it is necessary to
consider the nature, intensity,
complexity and unpredictability
of their needs. Diagnosis of a
particular disease or condition
is not in itself a decisive factor.
The decision on eligibility
should not be based on any
of the following: the setting

of care; the ability of the care
provider to manage care; the
use (or not) of NHS employed
staff to provide care; or the
need for “specialist staff” to
provide care. The framework
sets out a detailed process for
deciding eligibility.

Where the result of the

assessment is that the

person is not eligible for NHS
Continuing Healthcare, but he
or she does need nursing care
in a care home setting, the
PCT will contract with the care
home to fund the care from

a registered nurse through a
single rate of payment. This will
replace the three band system.
It is anticipated that the single
flat rate payment will be £101 a
week.

Regular reviews should be
carried out, no later than
three months after the initial
assessment, and at least once
a year after that.

Where there is a dispute

about the assessment, the

first step is to refer it to the
PCT’s review panel. If there

is still a challenge, the next
step is referral to the Strategic
Health Authority’s Independent
Review Panel, then to the
Healthcare Commission, and
ultimately to the Health Service
Ombudsman.

Where a person who is eligible
for NHS Continuing Healthcare
is not in residential care, NHS
services cannot be provided
under the Direct Payments
scheme. Direct Payments
provide a person with funds so
that they can employ carers.
The fact that Direct Payments
will not be available means that
an individual who previously
received Direct Payments may
experience a loss of control
over their care, but the PCT
should take the individual’s
preferences into account
wherever possible.

This item is to alert Deputies to the
fact that they should investigate
before selling certain kinds of
investment bonds which include

life assurance in order to fund the
fees for residential care, as some
bonds must be left out of account
in the local authority financial
assessment. So the result of
selling them is that the resident

is not entitled to local authority
funding when, if the bond had not
been sold, funding would have
been available. This is a complex
area which cannot be fully covered
here, but Deputies in this situation
should look at the Department

of Health publication “Charging
for Residential Accommodation
Guide (CRAG)”, which is on the
Department’s website. The rules
on investment bonds are set out
in paragraphs 6.002A to 6.002C.
Deputies may need to seek further
advice, but the OPG is not able
to give legal advice. Finally, if

a person who is contemplating
going into residential care in the
near future buys an investment
bond in order to “shelter” the
money from the local authority,

it is likely that the local authority
would treat this as a “deprivation
of capital”, meaning that the
value of the bond would not be
left out of account in the financial
assessment.
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Glossary of useful terms

Attorney

Best interests

Court of
Protection

Deputy

Enduring Power
of Attorney (EPA)

Lasting Power of
Attorney (LPA)

Office of the
Public Guardian

Personal welfare

Property and
affairs

Office of the Public Guardian

Archway Tower
2 Junction Road
London N19 5SZ

DX 141150 Archway 2

In accordance with our Welsh Language Scheme, we are
able to provide this newsletter and other publications in

Welsh.

If you would like information in Welsh, please go to our
website, or contact us on 0845 330 2900.

At the time of going to print, the information on this CD
was unavailable in Welsh. However, the information on
the enclosed CD is available and can be viewed and
downloaded from our website.

Someone appointed under either a Lasting Power of Attorney (LPA) or an Enduring Power of Attorney
(EPA) who has the legal right to make decisions within the scope of their authority on behalf of the
person (the Donor) who made the Power of Attorney.

Any decisions made or anything done for a person who lacks capacity to make specific decisions
must be in the person’s best interests. There are standard minimum steps to follow when working
out someone’s best interests. These are set out in section 4 of the Mental Capacity Act. Capacity
The ability to make a decision about a particular matter at the time the decision needs to be made.
The legal definition of a person who lacks capacity is set out in section 2 of the Mental Capacity Act.

The specialist Court for all issues relating to people who lack capacity to make specific decisions.

Someone appointed by the Court with ongoing legal authority as prescribed by the Court to make
decisions on behalf of a person who lacks capacity to make particular decisions as set out in
Section 16(2) of the Mental Capacity Act.

A Power of Attorney created under the Enduring Powers of Attorney Act 1985 appointing an Attorney
to deal with the Donor’s property and financial affairs. Existing EPAs will continue to operate under
Schedule 4 of the Mental Capacity Act, which replaces the EPA Act 1985.

A Power of Attorney created under the Mental Capacity Act (see Section 9(1)) appointing an Attorney
to make decisions about the Donor’s personal welfare (including healthcare) or deal with the Donor’s
property and affairs.

The Public Guardian is an officer established under Section 57 of the Mental Capacity Act. The
Public Guardian will be supported by the Office of the Public Guardian, which will supervise
Deputies, keep a register of Deputies, LPAs and EPAs, and investigate any complaints about
Attorneys or Deputies. The OPG replaces the Public Guardianship Office (PGO) that has been in
existence for many years.

Personal welfare decisions are any decisions about a person’s healthcare, where they live, what
clothes they wear, what they eat and anything needed for their general care and well-being.
Attorneys and Deputies can be appointed to make decisions about personal welfare on behalf of a
person who lacks capacity. Many acts of care are to do with personal welfare.

Any possessions owned by a person (such as a house or flat, jewellery or other possessions), the
money they have in income, savings or investments and any expenditure. Attorneys and Deputies
can be appointed to make decisions about property and affairs on behalf of a person who lacks
capacity.

Tel: 0845 330 2900

Fax: 020 7664 7705

Email: customerservices@publicguardian.gsi.gov.uk
Web: www.publicguardian.gov.uk

Yn unol &n Cynllun laith Gymraeg, mae’r cylchlythyr hwn ar
gael yn y Gymraeg.

Os hoffech gael gwybodaeth yn y Gymraeg, edrychwch ar
ein gwefan neu ffoniwch ni ar

0845 330 2900.

Ar adeg ei argraffu, nid oedd y wybodaeth ar y CD hwn ar
gael yn y Gymraeg. Fodd bynnag, mae’r wybodaeth ar y
CD amgaeédig ar gael, a gellir ei gweld a’i llwytho i lawr o’n
gwefan.




