








The Principles of the Act 
and what they actually 
mean in practice 

Mental capacity is the ability to 
make a particular decision at a 
particular time. As Deputies will 
know, a lack of capacity could be 
for a number of reasons – a learning 
disability, dementia, mental health 
problems, a brain injury or a stroke.

The Mental Capacity Act is the law 
that governs financial and personal 
decision-making for people who 
lack the mental capacity to make 
these decisions for themselves. 
It is intended to be enabling and 
supportive of people who lack 
capacity, and not restrictive or 
controlling of their lives. It aims to 
protect people who lack the ability 
to make particular decisions, but 
also to maximise their ability to 
make decisions, or to participate in 
decision-making, as far as they are 
able to do so. Underpinning this 
aim, are five statutory principles 
which all those who are involved in 
the care or support of people who 
lack capacity, such as Deputies, 
are required to have regard to.

1.	 All adults have the right to make 
decisions for themselves unless 
it can be shown that they are 
unable to make them. This 
means that people must not 
assume that someone cannot 
make decisions for themselves 
just because they have a 
particular medical condition 
or disability, or because they 
are of a particular age or 
appearance.

2.	 Everyone should be given all 
the help and support they 
need to make a decision 
before anyone concludes that 
they cannot make their own 
decision. Everyone helping to 

care for someone must make 
an effort to provide all the 
necessary information in a way 
the person can understand 
and make it easy for them 
to try and explain what their 
preferences are. This may 
be through different ways of 
communicating; for example, 
it may be easier for a person 
with learning disabilities 
to understand something 
presented with pictures, 
photographs, videos or tapes. 

reassures her that she will not 
lose her place at pottery if 
she misses a class. With this 
information, Mrs Thomas can 
therefore choose whether or 
not to go on the day trip.

3.	 People are allowed to make 
what we might think is an 
unwise or eccentric decision. 
We cannot say because we 
think the decision is unwise, 
that the person does not have 
the capacity to make that 
decision. Many people make 
unwise decisions but this alone 
does not mean that they lack 
capacity to make decisions 
for themselves. There may be 
cause for concern if someone 
repeatedly makes unwise 
decisions that put them at 
significant risk or exploitation, 
or decisions which are irrational 
or out of character. 

4.	 Any actions taken or decisions 
made on behalf of someone 
who lacks capacity must be 
done in their best interests, 
after considering what is known 
about their preferences, beliefs 
and values.  

Scenario

Mrs Thomas has Alzheimer’s 
disease and lives in a care 
home. She enjoys taking part 
in the activities provided at the 
home. Today there is a choice 
between going to a flower 
show, attending her usual 
pottery class, or watching a 
DVD. Although she has the 
capacity to choose, having to 
decide is making her anxious.

The care assistant carefully 
explains the different options. 
She tells Mrs Thomas about 
the DVD she could watch but 
Mrs Thomas doesn’t like the 
sound of it. The care assistant 
shows her a leaflet about the 
flower show. She explains the 
plans for the day, where the 
show is being held and how 
long it will take to get there in 
the mini-van. She has to repeat 
this information several times, 
as Mrs Thomas keeps asking 
whether they will be back in 
time for supper. She also tells 
Mrs Thomas that one of her 
friends is going on the trip.

At first Mrs Thomas is 
reluctant to disturb her usual 
routine. But the care assistant 
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(The only exceptions to this are 
around research and advance 
decisions to refuse treatment, 
where other safeguards apply. 
Details about this can be found 
in the Code of Practice.)

5.	 The final principle is to make 
sure that people who lack 
capacity are not restricted 
unnecessarily. So someone 
making a dec ision or acting for 
someone who lacks capacity 
must consider whether it is 
possible to do this in a way that 
would interfere less with the 
freedoms and rights of  
that person.

1	 The scenarios have been taken 
from the Mental Capacity Act 
2005 Code of Practice.

Scenario:

Anita, a young woman, suffers 
serious brain damage during 
a car accident. The Court 
appoints her father as Deputy 
to invest the compensation she 
has received. As the decision-
maker, he must think about 
her wishes, beliefs and values 
before deciding how to invest 
the money.

Anita has worked for an 
overseas charity. Her father 
talks to her former colleagues. 
They tell him how Anita’s 
political beliefs shaped her 
work and personal beliefs, so 
he decides not to invest in the 
bonds that a financial adviser 
has recommended because 
they are from companies Anita 
would not have approved of. 
Instead, he employs an ethical 
investment adviser to choose 
appropriate companies in line 
with her beliefs.1

Attorney Someone appointed under either a Lasting Power of 
Attorney (LPA) or an Enduring Power of Attorney (EPA) 
who has the legal right to make decisions within the 
scope of their authority on behalf of the person (the 
Donor) who made the Power of Attorney.

Best interests Any decisions made or anything done for a person who 
lacks capacity to make specific decisions must be in the 
person’s best interests. There are standard minimum 
steps to follow when working out someone’s best 
interests. These are set out in section 4 of the Mental 
Capacity Act. Capacity The ability to make a decision 
about a particular matter at the time the decision needs 
to be made. The legal definition of a person who lacks 
capacity is set out in section 2 of the Mental Capacity Act.

Court of 
Protection

The specialist Court for all issues relating to people who 
lack capacity to make specific decisions.

Deputy Someone appointed by the Court with ongoing legal 
authority as prescribed by the Court to make decisions 
on behalf of a person who lacks capacity to make 
particular decisions as set out in Section 16(2) of the 
Mental Capacity Act.

Enduring Power 
of Attorney (EPA)

A Power of Attorney created under the Enduring Powers 
of Attorney Act 1985 appointing an Attorney to deal with 
the Donor’s property and financial affairs. Existing EPAs 
will continue to operate under Schedule 4 of the Mental 
Capacity Act, which replaces the EPA Act 1985.

Lasting Power of 
Attorney (LPA)

A Power of Attorney created under the Mental Capacity 
Act (see Section 9(1)) appointing an Attorney to make 
decisions about the Donor’s personal welfare (including 
healthcare) or deal with the Donor’s property and affairs.

Office of the 
Public Guardian

The Public Guardian is an officer established under 
Section 57 of the Mental Capacity Act. The Public 
Guardian will be supported by the Office of the Public 
Guardian, which will supervise Deputies, keep a 
register of Deputies, LPAs and EPAs, and investigate 
any complaints about Attorneys or Deputies. The OPG 
replaces the Public Guardianship Office (PGO) that has 
been in existence for many years.

Personal welfare Personal welfare decisions are any decisions about a 
person’s healthcare, where they live, what clothes they 
wear, what they eat and anything needed for their general 
care and well-being. Attorneys and Deputies can be 
appointed to make decisions about personal welfare on 
behalf of a person who lacks capacity. Many acts of care 
are to do with personal welfare.

Property and 
affairs

Any possessions owned by a person (such as a house 
or flat, jewellery or other possessions), the money 
they have in income, savings or investments and any 
expenditure. Attorneys and Deputies can be appointed to 
make decisions about property and affairs on behalf of a 
person who lacks capacity.

Glossary of useful terms
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News in Brief
Office Closures
Please note that the Office of 
the Public Guardian will be 
closed on the following dates:

Friday 21st and  
Monday 24th March  
(Good Friday and Easter Monday)

Monday 5th and  
Monday 26th May  
(Bank Holidays)

Tuesday 27th May  
(Queens Birthday holiday)

Guidance  
for Deputies 
You will be aware that an array 
of support information including 
guidance booklets, forms, and 
Court of Protection Rules, are 
available from the OPG website, 
www.publicguardian.gov.uk.  
We would be interested to hear 
from deputies about their views on 

how useful this information is both 
during the application process, 
and in actually undertaking the 
role of deputy. In particular, we 
want to know your views on what 
further information or training 
would help you in your roles and 
how you would wish to receive 
it. Please send your thoughts 
and comments in writing to 
Patrick O’Shea at the OPG or 
e-mail him on Patrick.O’Shea@
publicguardian.gsi.gov.uk

Customer  
Survey in March
The OPG and the Court of 
Protection are committed to 
ensuring that we provide a good 
service to our customers. We are 
therefore conducting a customer 
survey to obtain your views on how 
you think we have been performing.

We have commissioned Ipsos 
Mori, an independent research 
agency, to conduct the survey 

on our behalf. Questionnaires will 
be sent to customers selected 
at random, providing you with 
an opportunity to give us some 
feedback on our service. If you 
receive the survey, please take a 
few minutes to complete it and 
share your thoughts. 

Once you have completed the 
questionnaire, simply return 
it to Ipsos Mori in the pre-
paid envelope provided by 
Wednesday, 26 March.

Your responses will help us to 
identify any particular areas of 
concern, and implement changes 
where necessary.

Contact Us:

Office of the Public Guardian	 Tel: 0845 330 2900 
Archway Tower	 Fax: 020 7664 7705 
2 Junction Road	 Email: customerservices@publicguardian.gsi.gov.uk 
London N19 5SZ�	 Web: www.publicguardian.gov.uk 

DX 141150 Archway 2

In accordance with our Welsh Language 
Scheme, we are able to provide this newsletter 
and other publications in Welsh.

If you would like information in Welsh, please go 
to our website, or contact us on 0845 330 2900.

Yn unol â’n Cynllun Iaith Gymraeg, mae’r 
cylchlythyr hwn ar gael yn y Gymraeg.

Os hoffech gael gwybodaeth yn y Gymraeg, 
edrychwch ar ein gwefan neu ffoniwch ni ar 
0845 330 2900.
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